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L. INTRODUCTION

. These six matters involve similar and overlapping allegations that Obama for America
and Martin Nesbit, in his official caparity as Treasurer (“OFA" or the “Committee™) - Barack
Obama’s principal campaign committee for the 2008 presidential election - accepted excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amenaded, (“FECA” or “the Act”). Two of the matters, MURs 4139 and 6142, alss invelve
reintes] alingatians as to the Otmma Victory Fund and Andeew Tobias, in his official esvacity as
Treasuzer (“OVF” or the “Victory Fund™), a joint fumdreising cermnittee formed by OFA and the
Democratic Natioea! Committoe. As discussed below, the allegations as to QFA’s possible
receipt of excessive contributions is co-extensive with bases for an angoing audit of OFA that
tﬁe Commission initiated in the ordinary course of its supervisory responsibilities.

The eomplaix_ns vary in their approach to presenting allegations as to possible widespread
patterns of illegal contributions. While some of the complaints rely primarily on media reports
regarding anecdotal examples of allegedly suspicious online fundraising transactions, see MURs
6078/6050/5108, other cumplaints provide a listing of specific transactions that are alleged to be
past of suspicieus pattenss. Ses MURSs 6139, 6142, 8214. The vervplaints specificly sequest
that the Commissien asdit OFA std OVF ta determibe the oxtast of tice afinged witiatides.

Rathor then attempting to address all of the transertions being questioned, OFA and OVF

fonus on their comprehensivie campliance systam, and assert that this system allowed them to

identify and take appropriate corrective action as to all contributions for which there were
genuine questions s to possible illegality. See OFA Responses in MURs 6078/6090/6108,

2 MURs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents

assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants® allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patterns identified
by Complainants do not support any inference of illegality. /d

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") senttheCommiMmpltiple Requests for Additional Information (*‘RFAIS*) regarding
apparent excessive cuntributiens of the same generul types as those identifisd in the complaints.
Whiie the Crmanittes vias 1esponsics to issues nﬁ:dimheﬂ"ﬂls, RAD’s review of Committes
disclasure raports siggauts that OFA has accepted, and fiiled to take timely comstive ection
with regard to excessive contributions, which may total between $1.89 million and $3.5 million,
an amount that is quite large in terms of prior excessive contribution cases, but constitutes less
than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On
March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Committee to
the Audit Division for a 2 U.S.C. § 438(b) audit.

On April 16, 2009, the Commission approved the Section 438(b) audit of the Committee.
The Commission’s Audit Division has obtained financial database information from OFA, and
undertaken reconciliation of bank stat=ments with disalesure reports. The Audit Divisien
cormmensed fiskd work in Decesnber 2809, wisich ia curremtly ongoing. The focan of the Section
438(b) audit is to exsmwine whether the Cammittes was im mategial compliance with the
regulations and requirements of the Act and whether its procedures for identifying potontial
violations was appropriate, as specified in the 2007-2008 Autharized Audit Program. The audit
ﬁﬂiﬁlﬁeauﬁwundbsﬁmof&eﬁonmihe‘smpﬁmemcdmveﬁmmd
reporting processes regarding excessive contributions.
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These matters present the Commission with the question of whether the primary
consideration should be the seemingly large actual dollar amount of the apparent violation

(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA’s overall receipts (less than % of 1%).
For the reasons discussed below, we recommend that the Commission find reason to believe that
Obama for Aireriza and Maxtin Nesbitt, in his official capacity #s Treasarer, violated 2 U.S.C.

§ 441a(f), asxd authorizn a Seotiten 437g cudit to be performied ammorently with tse ongoing
Section 438 audit.

In contrast te the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fictitious names (in violation of Section 441f) are either wholly
speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a
percentage of OFA’s overall receipts. Accordingly, for the reasons explained in more detail
below, we are recommending that the Commission dismiss allegations that Obama for America
and Martin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441¢ aad 441f.

‘There are nw indications that the Victory Fund acuepted exeessive cuntributions or
camtribtitioss from foveign nationals, ur misseportad diskemsements to OFA. Accordingly, we
recommend the Commission find no season to belisve that (tbama Vistory Fund and Andrew
Tobias, in kis official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e or 434(b).
Although the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may
have accepted contributions from an unknown donor, we recommend that the Commission

dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant
further Commission resources.
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II. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through thefr online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Intemet, it has opined that a committee which intends to solicit and receive
credit card vertiributions over the Internet must be able tb verify the identity of those who
carritsute via enredit card veith the ssare degres of confidence that is gencmally pmvided when o
commaittea accepts a ciieck via disect rmeil.! Advisary Opinion 2007-30 (Cliris Dadd for
President, Inc.); see also Explanatioa and Justification for Matching Credit Card and Debit Casrd
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guidsline for Presentation in Good Order (guidance to presidential campaigns
seeﬁngfeduﬂnmdﬂngﬁmds,pmmtedbyﬂleAuditDivisimandappmvedbythe_
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions™ regarding its online contributions as its
contributions selicited and receiveil through emy other mythod. Jd (quoting Matching Crexilt
Canl and Dednit Cantl Camixitnstions, 64 Fad. Fng. bt 32395).

! Advisory Opinions have looked favorably upon several methods for notifying contributors of a committee’s legal
obligations as well 4s verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,
contributor’s namie as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committee
should alse inchade peuwsetiuros that will aliow it to sarenn fur contributions made using corporate or business entity
credit oeydis, umi a precems whirelw the doner must ssen: (1) e cvitripution is mady: fedem Bis ove Saxis ani net
thome of oumibex; (2) metibotives ace sk minie dne: gonesal tnsery funds of & (xagaration, labor organization or
nmional bank; (3) donur is ot 2 fadew] geversment contmaten or & fsveigh eationgd, but is a citizen or permanent
reaideat of tha United Staten; and (4) the contrilutiea is wxxsle on a persenal rredit card for which the donor, nota
corporatien or business entity, is legally chligated to pay. /d at2-4.
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depositqry, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributicns.” I1 C.F.R. § 103.3(b)X(1). If the
cantribution casmot be deternuingd to be legal, or is discovered 1o be illegal even theugh it “did
not appemr ¢ be illagal” at the time it uas rancieed, the treacurer must refund the contzitwgion
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(b)3)().
A Background
1.  Obama for America

Obama for Arxerica is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, as an amthasized candidate committee, was limited to
contributiors from individwal doxers who in the aggregnte did not eacoead $2,300 each for the
primary and general elections. 2 U.S.C. § 441a(a)(1)(A). Since filing its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the.campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all
online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at

- 2. The Committee asserts that its internal system of review surpassed the procedural
~ requirenvents for the sviiestion anll processing of cemfribations set forth in the Act, ard tinit as

the volame of oontibutions ineveascrd, tie Cammittee condinually raudjusted its poscedures to
enswre that all centzibidions ceceived oa its own or through the Viatory Fund camplied with the
Act’s requirements. QFA Response in MURs 6078/6090/6108 at 3-4; OFA Responscs in MURs
6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
frorn the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a
contribution:

° The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

e No domor muid mehe a coniribution witiort fiset affianing that the fusds vea
lawful nad cossistsid atith the Act’s requizements, by checking 2 hox canfirming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not provided by any
person other than the donor;

o Donoms who estered forcign addresses were required to check a box canfirming
that fhey were either a Unitid Staks citizon sr a pesmunent resident alion, und

provide = valiti U.S. passport numbar. Id. &t 3-3%; see also Affidawit of Hanry
Desiim (“Deiiio Af.") ¥ 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed by a third party vendor and submitted to the
Committee:

° At regular intervals the Committee conducted automated searches of its donor

database, which included all contributions (whether raised online or through other
mechanisms), to identify any fraudulent or excessive donations;

° Contributiuns frem repeat donors were examined to ensure that the total amount
received from a single donor did not exceed contribution limits; and

° As asiareples of questinnable iofaramstion, errensoius data or froudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroneous ar
fraudulent data. /d. at 4.

2. The Victory Fund

The Obama Victory Fund is a joint fundraising committee established pursuant to
11 C.F.R. §102.17, whose participants were Obama for America and the Democratic National
Committee (“DNC™). During the 2008 clection cycle, the DNC, as a national party committee,
was limited to contributions from individual donors which in the aggregate did not exceed
$28,500. 2 U.S.C. § 441a(a)iXB). Additionally, a joint fundraising committee established
pursuant to 11 C.F.R. § 102.17, mav-accupt up to the lintits of tlse pusticipating committees,
which in this case would be $33,100 per donor (the OFA limit of $2,300 sach fer the jeriomary
and genernl elections and the DNC limit of $38,500). 11 CF.R. § 102.17(a). The Vistory Fund
filed its Statement of Organization on June 10, 2008 and received nver $198 million in
contributions during the 2007-2008 election cycle. The Victory Fund denies the allegations in
the complaints and contends that it maintained the appropriste procedures to ensure that
contributions received by the Committee and the Victory Fund were properly allocated and did
not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuantto 11
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C.F.R. § 102.17, as a joint fundraising committee for OFA and the DNC, the Victory Fund may
accept up to $33,100 per election from each individual contributor, rather than the $2,300 per
clection mistakenly cited in the complaint. /4. Moreover, the Victory Fund asserts that to ensure
that individual contributors did not exceed applicable limits to the Victory Fund or the
Committee, the Victory Fund verified all contributions it received with the donor records for the
Comunittee and the DNC. /d If any contribution aggregated to exceed applicable limits t the
Cuﬁ:n‘llue,t'mmsliw agount was first rosilooted to the DNC; if after the DNC reatiocation
the contributions =till axceedad applicable liméts, thz excassive amount was refunded to the
cantributar. Jd.

B.  Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee and the Victory Fund as well as information gleaned from online
media reports, and claim that Respondents accepted excessive contributions in addition to
knowingly receiving contributions from prohibited sources. Fling Complaint at 2; RNC
Complaint at 1-8; Kohtz Complaint s 1; Daniels Complaint at 1; Moere Complaint at 1.
Complainants list ursioeds nf indivitinals whom they claim made contribations euveaiing
$4,600 (ndrich would be the aggregeta totnl of the permissible amounts of $2,300 each for tha
primary and general elections) and eo=iend that this is evidence that the Committee and the
Victory Fund contribution processes were utterly lacking in the appropriate internal controls to
ensure compliance with the FECA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz
Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1.

10
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Respondents reply that their comprehensive vetting and compliance system was designed

* to identify all excessive contributions, including those specifically referenced in the complaints,

" and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs

6078/6090/6108 at S; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
originally identified in complaints for MURs 6139 =nd 6142 mmde ccztributions that were

‘putentinlly exansive but latar yefunded; the rest, they assexi, actunlly yemee comeliant wiih the

Act. QFA Regponse in MUR 6139 at 3, OFA Bespesse in MUR 6142 at 3. Respondrats
provide attachment spreadsheets that list the individuals they assert were compliant, as well as
those who made potentially excessive contributions that were later refunded or otherwise cured
(some timely and some untimely).> OFA Response in MURs 6078/6090/6108 at 5; OFA
Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that
their demonstration that most examples of excessive contributions cited in the initial complaints

were either compliant or rectified in a timely manner, is evidence that there is no need for an

~ investigation of their finances and reporting, and that these matters should be dismissed.

The Commission’s Repurts Amalysis Division reviewed the Conazittee’s disclosures for

-thee 2608 electian cycla, whinh mflet that the Cammittke reperted raizing appaoxizsately
'$745,689,750 dusing that time period. A memoreadum referring the Camenittee to the Audit

Division indicates that the Committee received over $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

2 The complaint in MUR 6142 has been supplemented 38 times, most recontly on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Committac’s J0zspomse ® MURSs 6130 and 6142 datot Ltec. 29, 2008 adifrosses some of the rsamretiow specifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.
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« - .} See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Referral are reflected in Chart A below. Because RAD’s figures are based

on its review of all of the Committee’s original and amended disclosure reports, they will include

any excessive contributions that were properly identified in the Complaints.

Chart A

["'”" I CGanu:l?ns '”'f.’p"::"."?"

|a1 07 | $103,382 | $25,702,886

Q207 | $116,241 | $32,8089,838

|Q3 on | $47,280 |  $20,652,528

|YE 67 | $18,342 | $22,847,567

[M2 08 | $35,151 | $36,188,803

(M3 08 | $15,302 |  $56.444,560

[M4 08 | $44,825 | $41.161.5804

(M5 08 | $26,787 | $30,732,450

(me 08 | $22,287 _ $21,953,066

(M7 08 [ $95,010 $51,908,906

{M8 08 [ $359,986 | $50,337:860

[meo 08 | $2,205 521" { $65,000,662

[M10 08 | $110,484 | $150,708,708

{126 08 | $27.683 | $35944,580

30G 08 | $218,580 | $104,124,846

[TOTAL [ 88778 | sm.m.n'i“{
3 ﬂnmhuoumwdeﬁﬂdmﬁomﬁadﬂeofmwuﬁmdmwmmwmm
see 11 CFR. §110.1(6),

¢ ‘The RAD Risferral idestificd $2,295,521 in potential axcessive contzibutions based on the M9 Report, which
included $367,166 in excessive contributions from 317 individuals that were not refunded, redesignated or

" resttributed within 60 days of receipt, plus §1,928,355 in contributions designated for the 2008 primary clection that

were reportedly received after the date of the candidate's nomination. A subsequent review of the Victory Fund’s
disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appesr to have been
received by the Victory Fund before the candidate accepted his party’s nominstion and the Committes reported the
date thn fitnds wese tramfisved fram the VBtory Fund, mthar than the date five finds wess rensivad by the Vilitary
Fuaxi ma the Sontsitmtion riate. Thesafose, the $1,646,236 in contributivess might not be exazanive, mut simply
reparied incamectly by the Committes. An investigation vl clarify whether the Committee peoperly reported the

- receipts in its M9 disclosurex

12
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RAD issued numerous RFAISs to enable the Committee to explain or rectify its excessive
contributions. Though the Committee made significant efforts to identify, redesignate or refund
a significant number of the excessive contributions identified in the Commission’s RFAIs,
RAD's information indicates that the Committee failed to appropristely redesignate, reattribute
or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the
CommitteetotlwAuditDivision,mdmeComnﬁuimemditpmmmwiu
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the
Committee in April 2009, financial database information was obtained, and the Audit Division
has undertaken reconciliation of the Commitees records and disclosure reports. The 438(b)
audit temm i currently conductizm its Field work.

2  Anslysis

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)(1)(A). For the

2008 election cycle, the Act also permits a national political party to receive from individuals or

3 Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the
excessive contributions for M9 may be reduced to $649,284 and the Committee’s total potential excessive
contributions may be reduced to $1,890,541.

13
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persons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a){1)(B).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may
accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for
each donor. 11 C.F.R. § 102.17(a) & (c)(S). The Act prohibits a candidate or political
committee from knowingly accepting contributions in violation of the contribution limits set

forth in flke PECA, see 2 U.S.C. § 441a(f), and where a conmuittee has reezived an exceasive

| contribution, it has sixty (60) days to identify and sedesigeate, reattribute or refund thwe excessive

amcit, 11 CF&. § 110.1(b); see alsa dissussion, nupra, pp. 5-6.
™ The Committee’s Apparent Excessive Contributions
Based upon the information available at this time, the Committee appears to have
accepted excessive contributions that range from $1.89 million to $3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of

‘contributions that comply with contribution limitations appears to be between 99.47 percent

(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Commission with the question of kew to address a high number of
excessive contributions in the context of a high rate of comspliance.

14
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~ Onbalance, we believe that the overall dollar amount in violation supports moving
foiwndtotlwnutmgeoftheenfomcme:ﬂpmcess.

_ . Accordingly, we recommend that the Commission find reason to believe that the
‘Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would wark closely with the Section 438(b)
audit to determine the amount in violation.

The Commission has already commenced a Section 438(b) audit, which has the purpose
of examining data provided by the Committee o “verify to the maximum extent possible™
wl;ethatheCommiweeis“mMauyeomplyingwiththeActdecglﬂlﬁom.“ See Authorized
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Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample

, mnewed through the Section 438(b) Audit Program, we recommend the Commission authorize

Section 437g audit authority to enable us to work coextensively with the Section 438(b) auditors.
We do not anticipate having a separate audit team, but believe that Section 437g audit authority

- will aliow us to participate in conferences with Respondents and the auditors, review information
moﬁdedbykmndM&mthhemofﬂwaudit(mhetﬂmnwﬁﬁngmﬁhﬁua

Interim Audit Repoet is circtilated), and confer with the sditors to review tita Bt may be

omlideoftheAuﬁthmpmc:um,hnnwmrywemphmmninwﬁgﬁm ‘Approving

Section 437g audit authority at this stage will also provide notice ta Respondents that
. information they provide during the audit process and field visits will be used by both the

Enforcement and Audit divisions in their respective reviews of the Committee’s potential FECA

_ violations,mdgmnttheCommittaetheoppmtmitymr&lpondtobothinquirieutmetime.6

. ®Ifthe Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
 cctmsulisiate sach & wifoetsd with these MEJRs.

17
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b. The Victory Fund’s Contributions
The Victory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. /d.

szwm,theVnctoryFunﬂumtlmtltlnspmwdmswmthntmdonmsdomwmnd

applicabte certributior limits, which incitde matching ait contributimn it recesved 1o the domor

recards of the Caramittee and the DNC. Id. The resporas states that any coatributions the
Victory Fund received that might have been excessive when aggregated with prior contributions
to the Committee were either reallocated to the DNC or refunded to the contributor. /d.

Our Office has reviewed the information submitted in the complaints and responses in
MURs 6139 and 6142 as well as the disclosure reports filed by the Victory Fund and determined
ﬁat Complainants® allegations appear to rely on the mistaken belief that the Victory Fund is

subject to the individual contribution limit of $2,300 per election for candidates or candidate

" committees, as set forth in Section 4%1a(a)(1(A). In fact, as a joint fundraising committee, the

Victory Pund is subject to the 933,100 per individual contrfbution limit set furth in 11 C.F..
§ 162.17. Name of toe individualn citod in the complaints exceexied this limit. Thas, e

| information Complsinants submit as primg facie evidenee that the Victory Fund vislated Sextion

441a(f) is insufficient to support a reason to balieve finding. Moreover, we have found no
additional facts to support the claim that the Victory Fund accepted excessive contributions.
Finally, there is no support for Complainants® allegations that the Victory Fund violated

*the reporting requirements of 2 U.S.C. § 434(b) by misreporting disburscments to OFA, and
fuiling to provide identifying information for contributors who gave less than $200. The Victory

18
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Fund responses and disclosure reports indicate that the transfers from the Victory Fund to the

Committee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported comrectly. 11 C.F.R.

_ § 102.17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require
. committees to disclose the identification information of donors who contribute less than $200 in

thre aggregnte during the eleetion cyele. See 11 C.F.R. § 102.9.

E Accoringly, vwe mmuemmend that the Commmission find no reason to believe that the

‘Obama Victary Fuad and Andsew Tobias, in his official capacity as Treasuxer, reacived

excessive coatributions in violation of 2 U.S.C. §§ 44 1a(f) and 434(b).
C.  Possible Foreign National Contributions

The FECA provides that it is unlawful for a foreign national, directly or indirectly, to

'malie a contribution or donation of money or other thing of value in connection with a Federal,

State, or local election, or to a committee of a political party and for a federal political committee

to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).

A“fonimnﬂionﬂ”ismindividuﬂ,;ﬁmhip,aswciaﬁmeomonﬁmmothumﬁty
organized under the la=svs of or leving its principal place of business in a foreign oountry.
2.U.S.C. § 441¢(b). A “foreign natiomsl” daes mof inalude a persim who is a citizon, natinnal or

lawful permanent resident of the United States. Jd.

Although the statute is silent as to any knowledge requirement, the Commission’s
implementing regulations clarify that a Committee can only violate Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a foreign national. 11 CFR.

_' §110.20(g). The regulation contains three standards that satisfy the “knowing” requirement:

(l)nctualknowledge;(Z)msonmknow;mdc)ﬁilmweonductareasonableinquiry. 11
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C.F.R. § 110.20(a)(4)(i)~(iii). The reason-to-know standard is satisfied when a known fact
establishes “[s]ubstantial probability” or “considerable likelihood” that the donor is a foreign
national. See Explanation and Justification for Prohibition on Contributions, Donations,

Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.

169940, 59941 (quoting BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness

standard is satisfied wvhes: “a known fhct should have prompted a reasonable inquiry, but did
not™ Sec id s 69948.7 |
1. Fact
Several of the complaints allege that the Commitses violated 2 US.C. § 441e by
accepting contributions from foreign nationals. As support for these allegations, differeat

~ Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign

addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
s'u.ggestmeansthntthefundshadbemconvemdtou.s.dollmﬁmnaﬁoreigncmxcy);and
(3) various media outlers reported that foreign mationsls may have conwitnited to the Comemnittee.
| Compldinants argwe thnt the> ane svidosrroml groblems with the Commnittee’s
complizace systans, which waerant lnvestigatizn ixo) ali of the Commitien’s mmihﬁms.

7 Before the regulstion ‘was revised in 2002, Commissioners expressed cuncerms about the fevel of scienter required
under Section 441¢. For example, & Statement of Reasons (“SOR”) issued in a Section 44 1¢ case decided shortly
befisnarevizion of the mgulation examined the stetutory Insgnage and legialative histary to conchide that despite the
absence of precise ianguage of a “knowledge requirement” in the statute, “it would be fundamenitally unjust to
assess lisbility on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assuranves of the contribution’s legality.” MURs 4529, 4531, 4547, 4542, 4909 (Staemeilt of Reasons by

+ Comatisstuwer Thomus /n re Dexspuratic National Committes, ot al.) at 3. Thes, evuphed valill tie Esgplanaden ned

Justificatioss ismed i Hewaxitiver 2602, a lowlwigte rasuiverment reay i indioves] bised o simiiar prervisicss i the
Act that specifically included such lmguage despite the shesnce of azy Imowledgs retuirement in the statute. Jd. at
2 fpiting 2 U.S.C. §§ 4811, 441b(a)). Seraiva 11 CFR. § 1233(b)(1), which prowides that contributions which did
not sppear te be from & grohibited seurce must be returned within a specified period fkom the date on which the
Committee becomes aware of isformation indicating that the contributien is unlawful.
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;
- Kohtz Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1. The Complainants who

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses

generally provide no additional facts to substantiate their claims these individuals are foreign

" nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a

newspaper report that eseerts that ths Cemmittee reseived 37,265 cuntributions that were nét in
whale dolinz amounts, witich the authar conchuies enubd be evidunpe thay those contribhmtians

- wera cimueated from foreign ourzazies ta the U.S. dokiar, and therefore came from foreign

nationals. MUR €090 Complaint (citing Ex. K). Complainants offer no information to support
the conclusion that such funds were contributed in foreign currencies or that the individuals who

made contributions in foreign currencies were not lawful donors. Finally some of the complaints

cite media reports with anecdotal allegations of foreign nationals having contributed to the
Com:mttee Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the
proceeds of which were purportedly going ta be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media ouuange df a pubdic statament made by Libyan ledévs Munwamzr al-

Gaddofi opining that foreign nationals mipported candidate Obama and may have
confributezl te the Corcmittee. Jd (citing Attach. C);

° Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. Id. (citing Attach. A, E, F);

. Artiole about #a Australizn mun who admitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his contribution. Jd (citing Ex. H); s=xd

° Report about and a Canadian man who deliberately made false statements in order
to get the Conromittwe’s audine cemtrilwation aystém ite scept his oontributien. &l

21
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° Allegations, which have been internally investigated and remain unsubstantiated,
that an aaohwmous FEC armlust iniformed his snpwiivio thia the Commitics laed
accopted miiiiwns of pashibited amtributions from fareign nationals ued his
warnings weni 1nheaded. Jd. (chdng Attech. D);

The Committee maintains that its vetting procedures required online contributors to

confirm citizenship or permanent resident status by checking a box. OFA Response in MURs

6078/6090/6108 ax 4. Further, contributors with foreign addresses had to enter a valid U.S.

paswport number. Id. Finally, the Committe ssserts that it msintainsii u system that at regulsr
intervals surveyed all comtribmtibns seceived foin foreigo ardressas, porsonrdly caniacted

contributors who wene not known 1o be U.S. gitizons or lawful permanent residents, and required
the submission of valid U.S. passport information. Id at 5.
2. Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nhationals, and or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Comypininasis mided up ail contritutfisns ﬁmnamﬁmmmmesmmgu
that ali or aignificant mmnbers of those contributions must have come from foreign nationals
because media repwsts had idastified four foreign natinnals who were alieged to have baez
contributars. RNC Complaint at 1. The Committee received approximately $1,314,717 in

22 contributions from 10,463 individuals with foreign addresses. The fact that these contributors

listed foreign addresses is not, as Complainants claim, prima facie evidence that the contributors

mfomgnmhonals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4Xi).
Although Complainants argue for a comprehensive review of all contributors with foreign

2
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addresses, neither the media reports nor the complaints offer any specific information that would
suggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to

. contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)

* amounts is prima faxie evidence tiat a coutrtbution might hawe come frem an impenmissible

foreign soume is incorrect. Fimt, shose is a wide variety of explamations for a camtribution to be
in pon-whols dollar anounts, other than being a formign currency. Second, even if the

: eqtmibuﬁmwnsmadeusingafomimcwmcy,mmismhgalmmpﬁmthatmemof

foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen

living abroad, who is entitled to make contributions, might be expected to use a credit card

~ account or a bank account based on the currency of the country in which they temporarily reside.

Neither the complaints nor media reports provide any information that would serve as reasonable

_ cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank

" aml/or in a currency other than U.S. dollars might sirve as purtinent imformution in examining

the contributicm, tlie mese pareemoe of saoh indioators dous mot establish reason o beliove that
the Committae vinlated the prohibition agafzsi recaiving eaatributicas fieom fareign nadicanls.
Rather, a Committee need only make a “reasonable inquiry” to verify that the contribution is.not

from a prohibited source to satisfy the Act’s eomphance regulations. 11 C.F.R. § 110.20(a)X7).

Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
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" certifications before processing their contributions; and (3) maintaining an internal system to

review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-S. There is also evidence that the

- Committee’s internal controls followed the Act’s “safe harbor™ guidelines by requiring donors
. who attended fundraising events located outside of the United States or made contributions

online asing foreign addresses to provide a valid U.S. passport namber. Id; see 11 CF.R.
§ 110.20¢aX7) (“{A] perarn skl be deamed ta have conducted a reasiormble insuiry if he: on she
seeks and obtains copies of cureent and vaiid U.S. passport papers.”).
2. The Committee’s Contributors |

Inmeffonwucuuinwhcthupownﬁdmtﬁbuﬁomﬁomfonignnaﬁonalswmm
identified by the Committee’s compliance system, the Commission’s Information Technology
Division generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
auﬁng the primary and general election months of February 2008 and August 2008,

. respectively.® A review of the sample found eight contributors living abroad who gave the kind

of incomplete or questionable personal information that should have prompted the Committee to .

* The Commission has approved of the use of examining samples in order to ascertain whether excessive and :
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 CFR. |
§§ 9007.2(f)X(1) and 9038.1(f)1) (approving the use of sampling in the audit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Committee’s compliance system and/or are significant
enough to recommend that an investigation of the violations is warranted. We selected the months of February 2008
and August 2008 for the review because contributions reported by the Commitree in these months repreaented
median contribution receipts during the primary and general election period.

It sheuid b noted that oun rewdew it mot fisd evhiesn thist th: eigist inalivithidis witee foreign nutioninls, hise niceply
fowad that the addmss or employmwnt isfarmatien peavided by those individoal wies cithss ingomplate ea
unverifiable, and sdditional inforrzation was nacsssary. These individuals were aiso flagged by the Commithes and
the notation “Infoxmation Requested” was included in the Committee’s disclagure reports.
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either conduct additional inquiry or reject of the donor’s contribution. These eight individuals
donated a combined total of $2,147 to the Committee.

Our Office then expanded the review to examine all of the contributions received by
individuals with foreign addresses during the entire election cycle. The broader review did not
identify additional indfviduals whose information suggested they might be foreign nationals or
require additional inquiry. The purpose of looking at the February/Augest sample as well as the
brqilw clactian cycle was 0 gain insight #s to how tha Conmmittee’s oﬁplime sysizm waa

working, whether it was effectively identifyingt potentially prahibited cantsibuticns, and whether

corrective action was taking place to resolve qusstionable contributions.

Consistent with the assertions in the Committee’s response, our review found that
contributors outside of the United States were required to affirm that they were United States
citizens. See OFA Response in MURs 6078/6090/6108 at 4-5. In fict, the website would not
accept contributions from individuals outside of the United States without certification that they

were citizens or legal permanent residents. Jd We found that contributors outside of the United

 States were typically employed by the United States government or military, or working in the

international offices of Amuerivan cerperations, or for Amorican rosepofit, human rights or

religions organizstions.

The emt=butians ciied as examplas of Seation 44 1e viclations in the complaints ane
insufficient to support a reason to believe finding for the following reasons:

e Thereis no support for the inference that the Committee received contributions or
wass in any way connected % the Nigerian fimdraiser or its coondinators, as the
same media reports indicate that the Nigerian government seized the funds raised
and ase investigating the mater as o frudulen? sshemre: RNC Cownplaint, Exh. A.

° There is no information suppatting the allegation titat the genara! cammeents mede

by Libyan leader Muzmmsr al-Gaddafi clairaing, “[Peopla in tha Arab and
Islamic world] welcomed [Becack Obanza] and prayed far him 2nd ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
Americen predidertey™ are related to any identifiable contributiuns or fundraising
efforts for the Coreminee. Jd

° The allegations that contributions received by the Committee, which were not
made in whole dollar amounts must have been marde in foreign cutrency anéd
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d

° The Australian man cited in the media 1eport adinits (in the same report) thet he
knowingly made the illegal contribution through bypassing the online security
protomnls by mutating a faloe pescpert noenher und frandsiently cortifying that he
was an American ehiren living abroe, in order o get tie website to sanept his
contribution. RNC Complaint, Exh. H, OFA Raspoose in MURs 6078/6090/6108
at4.

° While the Canadian donor did not admit to making false statements, he also
' denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Commiltes asscrts thut the website did roquire & osrtificatian of citizoaiship to
makhe contriteitions fien a Gmeign addiew and the coakeibution femrn the ineos
has sizroe baen refisnded. OFA Remronse in MURs @78/6090/6108 st 4.
See OFA Response in MURs 6078/6090/6108, Exh. A.

. According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
tobFAfromtledwansMalhg%,MS and $24,770, respectively.’ RNC Cemplaint, Exh. A.
The stmes xexwst imdicntes that the Edwan bruthers idnerteri the: abbeovistion “GA” i the zriiress
line reserved for the name of the camtribntor’s state of residence, which tise Committee might

have mistaken to stand for “Geasgia” rather than “Gaza.” Id The report also citas a campaign

? It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Waliace) (concluding that the full amount paid by a
purchaser to a political committee or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,

the Committee had no reason to believe the Edwans lived outside of the United States. /d

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

"11 C.FR. § 183.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchmses, 22 of which were

refunded within 30 days of receint.” Refunds of the other six purchaaes (for $4,130) viere made
within two weeks of the first media seport identifying the brothers as foreign nationals.

While we cannat be certain when the Connittee discovered all of the contributors cited
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 441c.

Because the potential Ssotion 41 viciation3 are limited in scope and amouit ($6,277)
and bewznme thuae is insufficion: infsrmation o ouggnst tisat ihe Caunnittee acied nnreasonably in
relying on the infosmasion provided by comttibutons affirming that they wase United States
citizens, we canclude that opening an investigation into this issue wanld be an inefficient use of

" Hasam Edwan nusde soven soniributioss, ull of which weww refmded. Only the foter smnalidhst transacrions (SU37,
$1,217, $834 and $508) were refunded outside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refunded within the 30-day window. /d. A total of $4,130 of the
contributions made by the Edwans was refunded outside the 30-day window, but within two weeks of the first media
report.

27
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the Commission’s limited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441¢ violation to

preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recomnmend that the Commission dismiss allegations that Obama for
America and Martin Nesbitt, in Ms official capecity as Tressurer, violated 2 U.S.C. § 441c by
accepting numtributions from fareign naticnals. |

b. The Visiory Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available

"information, there is no indication that the Victory Fund received even a single contribution from

an individual who has been demonstrated to be a foreign national. There are no examples

provided in the complaints or in the publicly available media or disclosure reports. Thus, there

.appemwbemsupponforthechhnthmﬂlmmsystemnﬁchukdowminOVF’smonimﬁng

for contributions from foreign nationals.

We recommend that the Commission find no reason to believe that the Obama Victory
Fund emd Andrew Tobias, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by
sccepting contritaitions from foreign natiools.

D.  Pomible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of another person,

" and no person shall knowingly accept a contribution made by one person in the name of another.

See 2 US.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

" While we da nat anticipate it, sheuld the Sastion 438(b) audit identify additienal centsibutions that violste Segtivn

' 441¢ and refer thoss violations for Enforcement action, the dismissal of the violations at issue here would not

preciude the Commission from pursuing other Section 441e violations that might subsequently be referred by the
Audit Division.

28
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made or discovered to have been made to refund the impermissible contribution. 11 CF.R.

§10330)2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no

internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.

Complaintat 34, Different Complairzts present two types of argumenss for why the

Comasitee shunld have been (n immadinte notine that nertain condributions did met: come frem
legitimata sources. Firet, same of the cnemplaints contend that cartain coatributions weas linked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) points to a
range of anomalies in the patterns of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate. |
1. Fatns

‘The complaints cite media reports identifying 11 individuals whose names were listed on

the Committee’s disclosun: reports as contributors, but later were determined to have submitted

fictitious or frauszlent xames, addsemses or cradit oard information. Examples of thase
individuals include:

° Good Will — an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as*“You" amd wins provided an address that tarned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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° Doodad Pro — an individual who listed his name as “Doodad Pro,” his residence
as Nanto, NY, occupatio= as “Lovime,” and amployer as “You” mede over 850
contributions in $25 inorements between Novembor 2007 und April 2008, totaiing
over $21,250;

° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, including “Test Person™ residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and
e Persons with ohvious fictional names — some individual donors provided
nonsensical names including, “Hbkjb, jkbkj,” “Jgtj Jfggjifgj,” “Dahsudhu
Hdusehfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”
During the ceurse of ita compliance process, and before the names were made public in
media reports or complaints, the Committee asserts that it had already identified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several

of the “contributions” made by fictitious donors cited in the complaints either were never

- accepted due to invalid information (e.g., invalid credit card or banking information) or were

refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made

hundreds of contributions in small increments, refunds were done on a rolling basis befbre their

conributions appeared in metia reperts. Furthor, must of tim refimds were completed to almont

all of thexs prokikited comfribrtors within wasks f the first nsedia repanis and/or the initial
complaints filed with the Commission.

The Complaint in MUR 6214 makes an extensive and detailed analysis of various
patterns in the Commmittee’s receipts. This complaint alleges that the Committee fuiled to make
immediate use of an Address Verification System to confirm that each contributor’s reported

. address information matched the address information for the credit card used to make the
- contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the intemnet.
This complaint suggests that the absence of this safeguard raises questions as to whether the

‘Committee adequately verified the true sources for online contributions it received via credit

c'ard. In addition, this complaint identifies the following contribution patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Denations that were in whole dollar emeoants, but mot in multiples of §5; 3) Multiple Day

Domatioma whe & donoe has two or mpre domutinns on the same day; 4) Dwplicate Donations

‘woere the danors appemxad to make two or mare ceatributians of the same ssmaount on: the same

day. Complainant alleges that the Committee accepted an unususlly large number of

- contributions that fit into these patterns, which it deemed to be suspicious and merit further

2. Analysis
As discussed above, the Commission has provided guidance to committees that they may

use Internet fundraising so long as committees use reasonable safeguards to enable them to

verify the identity of contributors and screen for impermissible contributions with the same level
of sunfidemce tdmt applies t9 vther methods of fundmising, and act consistently with Cexanisvion
regulations. Ses AO 1999-00 (Bill Bradiey for President, Ine.). Compininesds conteed that the
Com:mittes’s acacptanse of ealine ezatributizns from tha unimown pacsass identified in the

. complaints is clear evidenae that it had no control mechanisms in place to catch third party fraud.
. Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the

complaints argue, an investigation of all contributions is warranted. /& RNC Suppl. Complaint
at 3-5.

31
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Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its

internal system runs regular searches of its donor database in order to identify information that

‘contributions may be fraudulent. /d at 5. The Committee also asserts that throughi its vetting

and compliance systam, as individuals who provided fictitious information are idestified,

_'sqummsmhnsammodﬂhimbokfusinﬂuiwvﬁmmmpuumoﬁmmmm

that were previcusly identified. fd. Regarding the individuals ideatified in the complaist,

Respondents provide infarnation that most of the fraudulent contributions from these iadividuals
_had been identified and refunded before the complaints were filed. /d.

a. The Committee
The complaint cites the names of eleven individuals with alleged fictitious names that

allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

¢ “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e “Good WHII” made 780 contributions in $25 incrementts totaling $19,500, and

o “Hbkijb, jkbkj” made a kingle couribution of $1,077.23.
nuwuwmmwua%mﬂwwwmeMmmmmmmumuaMMwmﬁmdmz
before or within 30 days of the iaitial complaint in this master, though many refunds were not

_made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”

Muibuﬁmwasreﬁmdedwithin30daysofmeeipt. Contributions from the remaining eight
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the

. complaints, the Commission’s Information Technology Division generated a sampling of

contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in cemtibutions from ever 170,000 evntribators. We reviewsd the complaints,

dixclonure meports asxd media repats fds individuals whese infisrmation appeased to be

incomplete, figtitions or otharwise unuerified as belonging to actual pessons, and reviewed
whether suspect contributions were accepted, vesified and, if appropriate, timely refunded by the
Committee.

In addition to the contributors cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provided. These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unrefunded. Thus, the recitations in the complaints and
the information provided by ITD for our review periods, identifies a total of 17 contributors with
poteatially fictitious names who gave a total of $66,472 in contrfbuticns to the Cememittee,

$15,676 of which has yet to be refunded:

We believe dismissal of these allegations is appropriate because (1) the alleged
breakdown in the Committee’s campliance system is not bome out by the available information
about the scope and amount of the contributions the Committee received from allegedly
unknown persons, and (2) the majority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review

33
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have been refunded.” In notifying the Committee of dismissal we would advise it of the

~ obligation to refund the prohibited contributions we have identified in our review.

For these reasons, it would not be an efficient use of the Commission’s resources to open

an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.

821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legal Analysis dismissing

Section 441e violation to preserve resources where prohibited contributions were refunded
before the complaint was filed). Accordingly, we recommend the Commission dininiss
allegations that Obama for America and Martm Nesbitt, in his official capacity as Treasuzer,
violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of
another.

b. The Victory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received

_- contributions from the individuals specified in any of the complaints. Our review of the

February/August sample months identified a single contribution received from an unknown

- person using the name “Anonymous, Anonymous” and totaling $2,228. The Victory Fund’s

compliance system identified the suspect contribution and flagged it fer verification, but did not
refimd it within the 30 days permitted hy the Act.

| Despite this appurent violation af Section 441f, dismissal of these allegations is
appropriate because (1) the prohibited contributions cited in the complaint are minimal when
compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 While we do not anticipate it, should the Section 438(b) audit wicover any information that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the

* Caommission would not be precluded from taking Enforcement actien for those violations.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it

) would not be an efficient use of the Commission’s resources to open an investigation into this

issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441¢ violation to

preserve resources where prohibited contributions were refunded before the complaint was filed).
Accordingly, we recommend that the Comrmissien dismiss allegations that the O%amm

_ Victory Fund sud Andrew Toltias, in his afficial capmiity s Tressuo, vicisted 2 U.S.C. § 4411

130484323507
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by mcepting coutributions from uréarown persons iz the name of anotiier.
. RECOMMENRATIONS

1.

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity

as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Aubhwrize o3 andit of Ohama for Amssica rnd Martin Neshitt, in his officisl capagity

as Tressurer, pussuaat to 2 U.S.C. § 4373;

Dismiss allegations that Obama for America and Martin Neshitt, in his official
capacity as Treasurer, violated 3 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss afiegatiens that Obama for America and Martin Nesbift, in his official
capucity as Treasursr, vislated 2 U.W.C. § 4411 by accepting camtribatior:s frem
unknewn pesssns in the name of another;

Find no mason to belisue Obama Victory Fund and Andrew Tobias, in bis official
capasity as Tresaurer, accepted exasssive contributions i vialation ¢f 2 U.S.C.
§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441¢ by accépting contributions from
foreign nationals;

Find no reason to believe ObmnVicmi'yFundmdAndmwTobias, in his official
capacity us Prouurer, violated 2 U.S.C. § 434(b) Uy misrepurting disbursaxumts;

Dismisa allegations that Obama Victory Fund and Andrew Tobias, in his official

capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknown persans in the name of enother;
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9. Approve the attached Factual and Legal Analyses; and

10. Approve the appropriate letters.

: 3/30110
Date r 7
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Tho P. Duncan
General Counsel

“Ann Marie Terzaken g N

Associate General Counsel for Enforcement

Mark Shonkwiler E {%,

Assistant General Counsel
amilla J Jones
Attorney



